Whither the “Transition” of Transitional Justice? 1
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The transitional justice literature is more and more home to discussions of transitional justice
mechanisms that have been appointed in pre-transitional societies and in those societies that
show little to no evidence of any transition whatsoever. This paper explores the necessity of the
“transition” in transitional justice, and the resulting question of elasticity, which considers just
how far the term “transition” can and ought to be stretched. It considers questions of timing,
legitimacy, and sincerity, along with questions of definitional precision.

Transition
The very idea of transition is a key premise of transitional justice. Logically, it exists prior to
the kinds of procedural questions that are often raised in the transitional justice literature—for
instance, about the kinds of mechanisms that ought to be used, and which approaches ought to be
pursued, and so on. Because if a state is not in “transition” then surely it ought to be ruled out as
a case to study within the field, which is by its very definition concerned with transition. Yet
much of the existing scholarship in the field of transitional justice has failed to interrogate the
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meaning and utility of the very “transition” that lies at its heart. Scholars like me, for example,
have tended to adopt wholesale the idea that states that are at a crossroads of some kind are, in
fact, fair game for consideration. The focus has rested, in particular, on those states that have
experienced extreme violence and mass violations of human rights.
When scholars have gone about defining the field, as a result, transitional justice has been
defined as “the process by which societies move either from war to peace or from a
repressive/authoritarian regime to democracy, while dealing with resulting questions of justice
and what to do with social, political, and economic institutions.” 3 Or as “societal responses to
severe repression, societal violence, and systemic human rights violations that seek to establish
the truth about the past [and] determine accountability.” 4 Still others have discussed transitional
justice as “the range of judicial and non-judicial mechanisms aimed at dealing with a legacy of
large-scale abuses of human rights and/or violations of international humanitarian law.” 5
It is not at all clear that there is any broad understanding, still, of just what it is that is
being transitioned to.

Some of the literature insists that transitional justice contributes to

democratization. 6 Other scholars and practitioners claim that it leads to long-term peace. 7 Some
of the mechanisms themselves have been explicitly branded with names that elucidate their
state’s particular hope for what comes next: Peru, Liberia, Timor-Leste, and a host of others, for
example, have explicitly included “reconciliation” in the titles of their truth commissions, a sure
signal of what they aimed to do. But even here, there is no broad agreement.

3

Lucy Hovil and Joanna R. Quinn, “Peace First. Justice Later: Traditional Justice in Northern Uganda,” Refugee
Law Project Working Paper Series, Working Paper No. 17, 8 July 2005, 10.
4
Hugo van der Merwe, Victoria Baxter, and Audrey Chapman, Assessing the Impact of Transitional Justice:
Challenges for Empirical Research (Washington: USIP Press, 2009), 1-2.
5
Rachel Kerr and Eirin Mobekk, Peace and Justice (Malden, MA: Polity Press, 2007), 3.
6
See, for example, Neil J. Kritz, “The Dilemmas of Transitional Justice,” in Transitional Justice, ed. Neil J. Kritz,
vol. 1 (Washington: USIP Press, 1995), xxx.
7
See, for example, United Nations Secretary General, Report of the Secretary General: The rule of law and
transitional justice in conflict and post-conflict situations, 2004, S/2004/616, 3.

2

Much of the literature has grandly assumed that transition is tantamount to
transformation, and that one equates with the other. 8

Definitionally, however, transition is

simply not the same thing as transformation. Transition is defined as “an event that results in a
transformation,” 9 and the two are, therefore, separate stages of a larger, sequenced whole.
Indeed, as I have written elsewhere, transitional justice practices are meant, 10 in the end, lead to
some kind of broader, more far-reaching transformation. This is important, for, until we know
what we’re looking for, it is impossible for us to find it.
The kind of imprecision laid out above has allowed for a kind of definitional creep, a
“steady loosening of a narrow definition” 11 —in this case, the definition of transitional justice.
Not clearly understanding the kind of transition that is expected or required; not having a precise
definition on which to proceed; not knowing what is being transitioned to; and not understanding
the nature of the transition and subsequent transformation that is expected; these misunderstood
elements clearly must be investigated when looking at transition. And yet, they remain unconceptualized, under-theorized, and mis-understood.
An example of this creep may be seen, for example, in the recent inclusion of truth
commissions in so-called “settler societies” such as Canada and Australia, in transitional justice
scholarship. In both countries, truth commissions have been convoked to deal with hundreds of
substantiated claims of abuses of Aboriginal children at the hands of the state, as discussed
further below. Many have questioned the veracity of these commissions, their similarity to the
kinds of “transitional” societies typically included in the field of transitional justice, whether the
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abuses suffered are “severe” enough to be included, and the authenticity of the transition that
they are trying to affect.
A second example may be seen in what have been called “pre-transitional” societies such
as Uganda, where the transition itself may not yet have come—or, perhaps, where the transition
is still underway, more than 25 years after it began, if, indeed, it did begin when Yoweri
Museveni seized power in 1986. Whether and how we define that moment of transition, 12 is, in
fact, critical. Scholars including Curtis have argued that any transition, rather than happening at
a particular moment in time, takes place over a long period, and may continue, incomplete, for a
period of years after the transition is begun, 13 even though many and significant mechanisms
have been put in place to try to affect some kind of actual transition.
Yet the transitional justice scholarship accepts without question countries such as Chile.
That country has utilized a number of transitional justice practices in attempting to address
abuses suffered during the bloody Pinochet era. After Pinochet stepped down from power and a
new government was democratically elected, the state sequentially implemented a number of
national initiatives, including a truth commission, a National Commission on Political
Imprisonment and Torture, the reversal of amnesties, and a series of trials. The issue of “creep”
is rarely, if ever, raised when thinking about this kind of “standard” case. Nevertheless, many of
the same questions raised above regarding a long period of transition, and the implementation of
a number of mechanisms to “get it right” echo here too.
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Acceptable Transitions?
It unclear whether political transitions must look a certain way before they can be acceptable for
inclusion in the transitional justice orthodoxy.

There are those who argue that they most

certainly do. The literature has tended to consider some kinds of cases, such as countries that
have faced the grim reality of mass violations of human rights or genocide or civil war, but
which has then put in place a democratically-elected government that has decided to take on the
challenge of holding individuals accountable for their role in the conflict. “Standard” sorts of
cases include Rwanda, South Africa, the Balkans, and so on. What is less clear is whether other
kinds of cases also apply.

Transitional Period
Certainly, the idea of a clear-cut transition, or break with a former regime, seems important.
This kind of moment is easy to see in the signing of a peace agreement that ends a conflict, as in
Haiti’s Governor’s Island Accord, or in the democratic election of Nelson Mandela and the ANC
in South Africa, following the dismantling of apartheid. But it is less clear in a country such as
Australia, where the forcible removal of Aboriginal children, which began in approximately
1869 and had largely ended by 1969, 14 left behind an untreated legacy of upheaval, poverty, and
wide-spread, systematic abuse. Even a national policy put in place to deal with that legacy,
which included the “National Inquiry into the Separation of Aboriginal and Torres Strait Islander
Children from Their Families”—its own inauguration seen as a pivotal moment—did not mark
any kind of real transition, since then-Prime Minister John Howard steadfastly refused to
officially apologize for the role that previous governments had played in the abuses. And so the
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official apology offered by Howard’s successor, Kevin Rudd, might better be seen as the clearer
instance of transition. Or, rather, in Curtis’ conception, as laid out above, all of these could,
perhaps, be seen as elements of a process of transition.

Defining a legacy of large-scale past abuses
Based on the definitions outlined above, much of the transitional justice literature has been
focused on societies that have encountered mass atrocity, war, repressive or authoritarian
regimes, severe repression, societal violence, and systemic human rights violations, or largescale abuse. These definitions have worked well in considering countries like Argentina, the
former Soviet states, and Sierra Leone. However, the definitions work considerably less well in
considering cases like Greensboro, North Carolina, where a truth commission, the Greensboro
Truth and Reconciliation Commission, was convoked in 2004. In Greensboro, five protestors
were killed and 10 others were wounded by the Ku Klux Klan and the American Nazi Party on
November 3, 1979. 15 No mass atrocity occurred, there was no large-scale, systematic abuse, and
so on. Relying on a definition such as those adopted above, surely the Greensboro situation
would not qualify as a case of transitional justice. Yet in 2004, the Secretary General of the
United Nations defined transitional justice as “the full range of processes and mechanisms
associated with a society’s attempts to come to terms with a legacy of large-scale past abuses, in
order to ensure accountability, serve justice and achieve reconciliation.” 16 Even this most elastic
of definitions, however, seems to exclude the likelihood of including situations like Greensboro,
which is an instance of smaller-scale, isolated abuses. Nevertheless, because the community in
Greensboro is, indeed, trying to come to terms with the legacy of abuse to ensure accountability,
15
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serve justice, and achieve reconciliation, perhaps the definition is closer than it might, at first,
appear. The social fabric of their society has been torn, too.

Transitioning to what?
Transitional justice often claims that the efforts it makes toward dealing with past atrocity are
pre-cursors to any number of things, including democracy, peace, and reconciliation. This is
clear in places like South Africa, which was overtly transitioning toward democracy at the time
that the TRC was appointed; or in the Former Yugoslavia, which was transitioning toward
stability and peace at the time that the Security Council established the International Criminal
Tribunal for the Former Yugoslavia. Nonetheless, in a “settler” society such as Australia,
democracy is firmly established and the country is not—and has not been for many decades—at
war. And so the transition, in this case, is certainly not to democracy or to peace. These are
fully “developed” countries.
Yet, the Aboriginal population that was affected by the policies of discrimination and
abuse is not afforded the same equality, or even equality of opportunity, as the non-Aboriginal
population. A strong argument could be made that they are not living in the same democratic
state as the balance of the country. And that the relative peace enjoyed by their non-Aboriginal
counterparts does not extend to the majority of Aboriginal people, who continue to fight
discrimination and poverty due to unequal national policies that govern their rights and access.
This duality is not always recognized. Once it is, claims from within the disenfranchised
community are strong. But they are often ignored. And hopes for some kind of re-conciliation,
where many within the Aboriginal community feel, in fact, that simple conciliation never really
existed, are negated.
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Evidence of Transformation
In many ways, any kind of legitimate transition ought to be cemented by meaningful actions that
support and undergird the claims and declarations that are being put forward—and that should be
demonstrated in an actual transformation of the state, which should serve as evidence of the
state’s sincerity. But determining that sincerity is not always easy. Except, of course, in states
such as post-War Germany, which, after the purges and the trials, put in place rules of
governance, for example, that prevented a standing army from being raised in the country, in an
attempt, both practical and symbolic, to ensure that events like the genocide of the Jews would
never again take place. Or the South African case, where an open and democratic constitution
was written to take the place of the former constitution, which had supported Apartheid.
In cases like Australia, Canada, and elsewhere, however, that kind of transformation is
not so readily apparent. For example, as discussed above, Prime Minister Howard’s refusal to
apologize to Aboriginal Australians was evidence that no real transformation had yet taken
place—in spite of protest marches and “sorry books” and other endeavours that had been carried
8

out throughout the country. And even when Prime Minister Rudd finally issued his apology,
there were cries from within the Aboriginal community that the apology wasn’t sincere enough,
that it was too little too late, and that it failed to bring with it the systemic and structural kinds of
changes that were really needed to ameliorate the lives of the Aboriginal people living in
Australia.

Typology of Transitions
A more in-depth consideration of the types of transitional societies in which practices of
transitional justice have been addressed, then, is required, keeping in mind the four questions that
have been addressed above. Broadly, these types of transitions can be divided into three types.
As defined above, I am concerned particularly with (a) run-of-the-mill post-conflict transition,
(b) pre-transition, and (c) non-transition. And although the particular nuances of each of the
cases selected for discussion has in many ways shaped and formed the discussion, below, the
lessons to be learned are more generally applicable. Each of the types of transition is discussed
in more detail below.

Post-Conflict Transitional States
Post-conflict transitional societies are most familiar to scholars of transitional justice. Whatever
definition is chosen, these societies nearly always fit. They are countries in that period of
recovery after mass atrocity, civil conflict, genocide, authoritarian regimes, and so on. They are
clearly in the process of seeking to move forward from the past, by dealing with questions of
justice.
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The case of Chile is particularly instructive in this regard. In 1973, Salvador Allende’s
programs began to fail, causing his opponents to seek retribution. 17

Allende and his

administration were overthrown, and he, himself, died in the military coup. His successor,
General Augusto Pinochet Ugarte, put in place dramatic plans Chile to return the country to its
former condition.

The social cost of Pinochet’s dramatic turn-about plans for Chile was

enormous. 18 To legitimize many of these changes, Pinochet turned to a number of forms of
repression. Human rights abuses became targeted and disappearances precise. Many hundreds
were killed and still more were disappeared.
Following Pinochet’s ouster, newly-elected President Patricio Aylwin Azocar was
supported by those united in the cause of obtaining justice and truth. The key to Aylwin’s
election platform was an emphasis on four areas:

truth, justice, political prisoners, and

reparations. 19 He also espoused a return to democracy. 20
His term in office was, however, not without opposition. The military was able to retain
a relatively high degree of control, and Pinochet himself stayed on as head of the army until early
in 1998. 21 The hands of Congress were also tied with regard to bringing charges against military
perpetrators. 22 Such laws were put into place to placate those who had been implicated in the
abuses promulgated under Pinochet, whether they chose to retire into civilian life, or chose to
retain positions of prominence and power under the new regime. Upon leaving office, as is the
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Chilean custom, former presidents become eligible for a seat as senator-for-life. 23

Former

president General Augusto Pinochet24 was also named a senator-for-life, once he retired from the
army and assumed a new position within the system of government. 25 This was eventually
questioned and attempts were made to bring Pinochet to justice, which, ultimately, were thwarted
by his by-then old age and ill health. 26
The transition in the Chilean case is clear: upon the democratic election of President
Aylwin, transitional justice types of policies were put in place. In the years since, Chile has
convoked two truth commissions, the National Commission for Truth and Reconciliation (19901991) and the National Commission on Political Imprisonment and Torture (2003), as well as a
number of trials to strike down the amnesty laws that Pinochet had declared, along with
subsequent prosecutions, and a National Corporation for Reparation and Reconciliation to
distribute reparations. The country has successfully transitioned from mass atrocity.
Even the scope and scale of the abuses suffered by the Chilean population is not in
question. 3,428 cases of disappearance, killing, torture and kidnapping were documented in the
truth commission report. 27

And it has been determined that the majority of the forced

disappearances committed by the government took place between 1974 and August 1977 as a
planned and coordinated strategy of the government, particularly by members of the National
Intelligence Directorate (DINA). 28
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There is no question that Chile was transitioning toward peace and democracy. This was
clear in the platform on which Aylwin was elected, in which he vowed to “reunite the Chilean
family and build peace and democracy.” 29 The country has subsequently held free and fair
democratic elections, and has once again been classified as a democratic state. 30
That same entrenched democracy is evidence of the very transformation that Aylwin and
subsequent Presidents have had in mind, and which has been wrought since the transition in
1989. The transition has been supported by policies such as the creation of standing Human
Rights Committees to draft human rights legislation within both the houses of Parliament. 31
The fact that Chile is nearly always considered as a clear-cut case of post-conflict
transition could be due to several factors, including their use of a number of different
mechanisms in support of the transition itself. However, it is also likely that the length of time
since the transition, nearly twenty years, affords us the luxury of hindsight—something that is
not possible in many current and on-going transitions.

Pre-Transitional States
Pre-transitional states, conversely, are those in which there has not been a definite transition from
one regime to the next, nor a clear move from conflict to peace. Fighting often continues, and
the population continues to live in a state of “suspended animation,” 32 waiting for the security
that they hope will come with a transition. In these countries, mechanisms of transitional justice
may even have been tried on an ad hoc basis.
29
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As I have written elsewhere, Uganda stands out as a case of pre-transition. 33 Since the
time of Independence in 1962, Uganda has been wracked by conflict. Under both Idi Amin and
Milton Obote, many thousands of Ugandans were wounded and killed. It is estimated that
between 300,000 34 and 500,000 35 Ugandans were killed during the time of Idi Amin, from 1971
to 1979. Under the rule of Obote, between 1980-1985, approximately 300,000 36 to 500,000 37
were killed. The current President, Yoweri Museveni, seized power by means of military force
in 1986.

He was recently re-elected in elections whose “free and fair” status has been

questioned. 38
As with his predecessors, Museveni has faced considerable opposition from many of the
56 different ethnic groups throughout the country. Between 1986 and 2008, Museveni faced
more than 27 armed insurgencies. 39 The most recent and long-lasting of these has been the
conflict perpetrated by the Lord’s Resistance Army under the leadership of Joseph Kony in
Northern Uganda. At the height of the conflict, it was estimated that between 30,000 and 45,000
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children had been abducted by the LRA, 40 and that 1.8 million 41 people were internally displaced
(IDP) within the region and living in ostensibly protected camps for the internally displaced.
These conflicts have devastated the country. Throughout the country, and especially in
the north, although also in Luweero Triangle and elsewhere, people continue to suffer the effects
of conflict. The physical scars are easy to see: women in Luweero Triangle have been ostracized
from their communities because of gynaecological fistulae; many former abductees in Northern
Uganda have only scar tissue where once there were noses and lips; and hospitals and schools are
in a state of disrepair. Yet the emotional and social costs, though harder to spot at first glance,
remain too.
There has never truly been a “transition” in Uganda. The election of President Museveni
might once have signalled a kind of opening for the possibility of democracy and peace, but
more than 25 years after he first seized power, this seems increasingly less likely. His actions
belie any semblance of democratic intention.
There is no question that Uganda has seen incalculable atrocity and violence. By any
measure, the deaths of 600,000-1,000,000 people and the abuses perpetrated against many
thousands of survivors are qualification enough for a country to be in need of transition and
subsequent transformation. Abuses continue and are reportedly on the increase as Museveni is
faced with growing pressure from others who would rule the country. 42
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And Museveni has not been shy about implementing the mechanisms of transitional
justice, 43 although the various plans for transitioning Uganda toward democracy and peace seem
not to be part of this package any more. Two truth commissions have been appointed to deal, in
turn, with the disappearances committed specifically under Idi Amin 44 and all of the abuses
committed between 1962 and 1986. 45 Subsequently, an Amnesty Act was promulgated, under
which 22,107 ex-combatants had received amnesty by July 2008. 46

And the International

Criminal Court began an investigation into the crimes perpetrated by Kony and other senior LRA
members in 2004. 47

Aside from this, national courts and traditional practices of

acknowledgement are also entitled to hear evidence in such cases—although no cases have yet
been heard in the War Crimes Division of the High Court, and Kony and the LRA remain at
large.
Evidence of any kind of transformation, as a result, is negligible. In fact, the country is
sliding back toward the circumstances in which it existed prior to Museveni’s seizing of power.
Even the strides made in the respect of human rights and the capacity-building that has been
done in government ministries is for nought, since Museveni’s strangle-hold increases.
Critics of the inclusion of pre-transitional states as sites of transitional justice will no
doubt suggest that this result was the only real possibility. And that Museveni, who came to
power by means of the gun necessarily continued the same patterns once he was in power.
43
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However, the critical openings that were presented by both Museveni and the international
community at critical junctures over the past 25 years represented real possibilities for change.
And the signals that Museveni was sending, by implementing mechanisms of transitional justice
and by agreeing to peace talks 48 and ideas that might have led to democratic development, 49 I
believe, suggested otherwise.

Non-Transitional States
This last category, non-transitional states, refers to countries that may well be regarded by the
rest of the world as solidly democratic, peaceful states. And yet under their “good guy” veneer
often lurks a violent past.

In the case of the United States, the violence perpetrated in

Greensboro in 1979 is just one example; others include the 1960s race riots and the illegal
detention of prisoners of war in Guantanamo Bay, Cuba.
And yet these abuses affect just one small sub-set of the country’s population. It is
possible that a citizen not directly impacted by these abuses could go about her daily business
without even realizing that such problems exist. And so any necessary transition could be seen
as having an effect only upon that small group. However, it is the case that these small instances
of abuses, such as the abuse perpetrated in Greensboro, serve to weaken the social fabric, if not
to tear it outright. And so it should be of concern to the broader population. The transition
should not be limited to one sub-group, and its impact should be widespread.
The Canadian case is a good example. It fits squarely as an example of a non-transitional
state that has adopted a mechanism of transitional justice, but which shows no signs, either
inward or outward, of any kind of transition. The issue in question is the Indian Residential
48
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Schools system, which ran from the early 1800s until the last school closed in 1996. Under that
system, Aboriginal children were required to attend schools that would “take the Indian out of
the child,” 50 a form of “aggressive assimilation.” 51
Psychological and emotional abuses were constant: shaming by public beatings of naked
children, vilification of native culture, constant racism, public strip and genital searches,
withholding presents and letters from family, locking children in closets and cages,
segregation of sexes, separation of brothers and sisters, proscription of native languages
and spirituality. In addition, the schools were places of profound physical and sexual
violence: sexual assaults, forced abortions of staff-impregnated girls, needles inserted
into tongues for speaking a native language, burning, scalding, beating until unconscious
and/or inflicting permanent injury.
They also endured electrical shock, force-feeding of their own vomit when sick,
exposure to freezing outside temperatures, withholding of medical attention, shaved
heads (a cultural and social violation), starvation (as punishment), forced labour in unsafe
work situations, intentional contamination with diseased blankets, insufficient food for
basic nutrition and/or spoiled food. Estimates suggest that as many as 60% of the
students died (due to illness, beatings, attempts to escape, or suicide) while in the
schools...
It is generally accepted that the forced removal of children from their families was
devastating for Aboriginal individuals, families, communities and cultures. This is
regularly being confirmed by researchers today.
First Nation communities experience higher rates of violence: physical, domestic
abuse (3x higher than mainstream society); sexual abuse: rape, incest, etc. (4-6x higher);
lack of family and community cohesion; suicide (6x higher); addictions: drugs, alcohol,
food; health problems: diabetes (3x higher), heart disease, obesity; poverty;
unemployment; illiteracy; high school dropout (63% do not graduate); despair;
hopelessness; and more. 52
“In all, about 150,000 aboriginal, Inuit and Métis children were removed from their communities
and forced to attend the schools.” 53
In early 1998, in reporting on the Royal Commission on Aboriginal Peoples, thenMinister of Indian Affairs and Northern Development, Jane Stewart, offered “a solemn offer of
reconciliation,” which acknowledged the role of the Government of Canada in the Indian
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Residential Schools. 54 Although there was significant negotiation between Aboriginal groups
and the churches that had, in many cases, run the schools, the Government did very little until it
finally signed the Indian Residential Schools Settlement Agreement in 2006. 55 The Settlement
Agreement is touted by the Government as “the largest class action settlement in Canadian
history... Implementation of the IRSSA began on September 19, 2007.” 56 The Settlement
Agreement included a common experience payment for Indian Residential Schools survivors, an
independent assessment process to investigate claims of sexual and other abuse, a truth and
reconciliation commission, and other commemorative activities.

And in 2008, then-Prime

Minister Stephen Harper made a “Statement of Apology” in which he recognized the negative
consequences of the Indian Residential Schools policy and further recognized the impact that a
lack of apology had had on conciliation processes. His lack-lustre apology was this: “Therefore,
on behalf of the Government of Canada and all Canadians, I stand before you, in this Chamber
so central to our life as a country, to apologize to Aboriginal peoples for Canada's role in the
Indian Residential Schools system.” 57
The difficulty, of course, is that this in no way marks a transition of any kind in Canadian
society. For all the speeches, the remarks, and the agreements signed, the sum total has not
impacted the wider Canadian society in any way. Only $1.9 billion was ever earmarked for the
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Settlement Agreement in total, for example 58 —compared, for example, to a whopping $194
million earmarked in the 2011 budget to minor things like the “Initiative for the Control of
Diseases in the Hog Industry” and the implementation of a “management and monitoring
strategy to contain and prevent the spread of plum pox.” 59 There has been no follow-up. It is
confounding that a developed society such as Canada has had no real uptake of these important
issues, the recognition of which might spark the beginnings of a transition. Canadians are still
wilfully ignorant of these events.
There is no question that the atrocity itself is significant. The lasting impact on the
Aboriginal community as a whole in Canada is astonishing. But the Government of Canada, if it
does recognize that fact, is not prepared to alleviate the problems that the Indian Residential
Schools system created. The Government is reluctant, even, to engage with Aboriginal peoples
in a meaningful dialogue about what those issues are. 60
If Canada were to transition, however, it might transition to a place where every
Canadian, regardless of ethnicity, had equality and equality of access, and was included as an
equal partner in decision-making that affected the whole country. Unfulfilled treaty obligations,
non-recognition of rights, re-writing the shameful Indian Act, and re-working the Department of
Indian and Northern Affairs would be on the discussion table. Or, the Government might begin
by taking seriously the commitments it has already made. Or by effectively publicizing its
shameful history to the wider Canadian community, which remains largely unaware of what the
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Indian Residential Schools were, and of their connection to the devastation of the Aboriginal
community.
The transition that is such a critical piece of change is missing. So, too, is evidence of
that change which might suggest the beginnings of a social transformation. It seems as though
transformation is in many ways a litmus test for sincerity. The genuineness of the Government’s
activities to this point seems in question, since there do not appear to be any deeds to back up the
commitments that have been made. The Government has yet to “walk the talk.”
It is possible, of course, that the advances surrounding the Indian Residential Schools
Settlement Agreement mark the beginning stages of the transition of Canadian society. It could
even be argued that the Canadian state finds itself at an early stage of pre-transition. Yet the
evidence seems to demonstrate otherwise.

Conclusions
One question raised by this discussion of pre-, post-, and no-transition states is the “how early is
too early” question. There are important questions that must be considered: At what point in any
given peacebuilding process do we need to intervene? 61 Should scholars and practitioners be
looking ahead to assess particular strategies well ahead of time? Or should we wait until some
future opportunity to begin to sort out what comes next in such communities. In a research
project I conducted in another pre-transitional state, Fiji, one of my interviewees, Joseph
Camillo, Executive Director of the Ecumenical Centre for Research, Education and Advocacy
(ECREA) told me that the kinds of questions I was asking were important, but he only halfjokingly said that I was a few years too early and should come back once “things “ have settled
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down. 62 It remains unclear just what that means to scholars of transitional justice, for whom it’s
difficult to tell how early is too early. It does seem that the seeds of transition need to be sewn
early on in the process.
It is also unclear, if we count pre- and no-transition states out as cases of transitional
justice, whether their use of mechanisms that are normally considered transitional justice
instruments represents an aberrant use of those mechanisms. We have no real way of knowing
whether, if the mechanisms are utilized outside of their normal context, they will act differently.
Or whether their results will be different. Or whether they are less legitimate as mechanisms.
Scholars within the field must think clearly about this and consider carefully the conclusions that
they draw in different-than-usual cases.
It is possible that the inclusion of pre- and no-transition states within the transitional
justice framework simply marks the “fourth wave” of transitional justice scholarship 63 —and that
we as a field have been so successful as to broaden the field beyond its former parameters. This
explanation is certainly, I think, the most optimistic and, perhaps, naive. And yet it is entirely
possible that a new sub-field is emerging.
In any event, it is critical for transitional justice scholars to carefully consider the
question of “transition”. In all instances, they must clearly identify the transitional processes that
are at work, and decide whether the cases are at all, in fact, transitional. For the careful
definition and explanation of how and why a case is to be investigated, and a careful notation of
its transitional stage, will make a stronger case study.
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